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Erdogan had bureaucrats
draft a const�tut�on,
unbeknownst to us all

“If a new c�v�l const�tut�on �s truly des�red, then �t must be made not w�th romant�c ad ulter�or mot�ves, but �nstead w�th debate and reconc�l�at�on between all segments of
publ�c as equals under the leadersh�p of an �mpart�al med�ator, w�th a sound methodology, when the t�me �s r�ght and cond�t�ons r�pe.” (Foto: Pres�dency)

On the 12th of September at the Legal Pol�c�es Counc�l workshop at the Ulucanlar Pr�son Museum, Pres�dent
Recep Tayy�p Erdogan announced that he had had the draft const�tut�on he w�ll present to the oppos�t�on and the
publ�c, prepared by the pres�dency’s bureaucrats. But Erdogan’s statement: “Last year we organ�sed a ser�es of
workshops w�th the part�c�pat�on of sc�ent�sts and c�v�l soc�ety organ�sat�ons w�th someth�ng to say about
const�tut�onal matters. Thereafter… we prepared our own const�tut�onal text” doesn’t reflect the whole truth.
Espec�ally when �t comes to the preparat�on of the const�tut�onal draft.

Erdogan’s words on const�tut�on aren’t r�ght
Where Erdogan says “we prepared our own const�tut�onal text” h�s words are r�ght. A comprehens�ve news art�cle
from the BBC makes th�s pla�n. But where he says “we organ�sed a ser�es of workshops w�th the part�c�pat�on of
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sc�ent�sts and c�v�l soc�ety organ�sat�ons w�th someth�ng to say about const�tut�onal matters.” h�s words are not
qu�te r�ght!

Let me g�ve an example: I’m the pres�dent of the non-part�san th�nk-tank called the Better Just�ce Assoc�at�on
(BJA). In 2017 we publ�shed a book t�tled “Turkey’s M�ddle-Democracy Issues and How to Solve Them”. In 2021
we publ�shed another book t�tled “The A to Z of Turk�sh Jud�c�al Reform” w�th�n wh�ch we �ncluded const�tut�onal
prov�s�ons perta�n�ng to the jud�c�ary drafted by ourselves.

In “The A to Z of Turk�sh Jud�c�al Reform” we propose �nnovat�ve reforms such as replac�ng the Counc�l of Judges
and Prosecutors w�th a fully �ndependent Supreme Author�ty of Just�ce, establ�sh�ng Permanent Counc�l of Just�ce,
and remov�ng the cond�t�on of perm�ss�on from one’s super�ors currently needed to �nvest�gate publ�c off�c�als’
cr�mes.

We put forward and d�scussed our �nnovat�ve reforms, wh�ch have seen w�despread acceptance �nternat�onally,
w�th thousands of people dur�ng the nat�onw�de Economy & Law Gather�ngs we organ�sed.

We sent our proposals to the pres�dency, Legal Pol�cy Counc�l, M�n�stry of Just�ce and hundreds of �nd�v�dual and
�nst�tut�onal stakeholders.

It �s strange that the BJA was not �nv�ted to or even made aware of these const�tut�onal workshops cons�der�ng our
extens�ve outstand�ng contr�but�ons to the conversat�on. A number of const�tut�onal lawyers I spoke to were made
aware of ne�ther the workshops, nor the work be�ng done to draft a const�tut�on. They weren’t �nv�ted e�ther.

They held workshops w�thout anyone’s knowhow
I had a med�a mon�tor�ng serv�ces company scan for wr�tten, v�sual and d�g�tal med�a about the workshops
conducted �n 2022. The Legal Pol�cy Counc�l, cha�red by the lawyer Mehmet Ucum, organ�sed 9 workshops on the
subject of a new const�tut�on on the 24th of Marc, 21st of Apr�l, 26th of May, 23rd of June, 6th and 8th of
September, 4th of October, 24th of November, and 15th of December.

However, I was able to determ�ne that they were closed-door.

The Anadolu Agency (AA) publ�shed a var�ous news-p�eces about workshops completed or planned. Yet apart
from one or two of these and a couple of �nternet publ�cat�ons, these news-p�eces were not to be found �n the
med�a.

It �s �mposs�ble to f�nd out who part�c�pated �n the workshops or made presentat�ons, or to access notes of the
d�scuss�ons, or br�efs of outcome or otherw�se.

From th�s �t can be understood that the Pres�dency conducted workshops w�th bureaucrats, secretly debated and
prepared a new draft const�tut�on.

The workshops started �n 2021
The preparat�on of a new const�tut�on began at the start of 2021. An art�cle from the Cumhur�yet publ�shed on the
7th of March 2021 states that a “Const�tut�onal Sc�ence Counc�l” had been establ�shed under the leadersh�p of
Pres�dent�al Ch�ef Adv�sor Professor Dr. Yavuz Atar, and that �t was planned for the new const�tut�on to “take steps
to strengthen the pres�dent�al government system wh�le also strengthen�ng the Grand Nat�onal Assembly (TBMM)”.

Yavuz Atar �s a Pres�dent�al Ch�ef Adv�sor and a Ch�ef Delegate to the Pres�dent�al Counc�l on Educat�on and
Teach�ng Pol�c�es. He �s also a member of the Ibn Haldun Un�vers�ty Teach�ng Faculty and the Ven�ce
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Comm�ss�on. He completed h�s doctorate �n 1990, �n 1995 became an assoc�ate professor, and �n 2004 a
professor. In 2007 he was a member of the Const�tut�onal Sc�ence Comm�ss�on under Prof. Dr. Ergun Özbudun, �n
2010 of H�gher Educat�on Board (YÖK), and between 2014-2016 was the appo�nted Ch�ef Delegate of the latter. In
2016, he was made a member of the Const�tut�onal Work�ng Comm�ss�ons establ�shed by the Pres�dency, Pr�me
M�n�ster’s Off�ce, and M�n�stry of Just�ce.

Atar: Erdogan can be elected for a th�rd term
Yavuz Atar, conceal�ng the fact that Art�cle 18(b) of Law 6771 that amended the const�tut�on �n 2017 clearly d�d not
allow, sa�d that Erdogan could run for a th�rd term as pres�dent. The prov�s�on Art�cle 18(b) of Law 6771 that Mr.
Atar turned a bl�nd eye states that “[only] the amendments to the Art�cle 101, enter �nto force w�th the f�rst [2018]
elect�ons”, mean�ng that “unamended prov�s�ons of the Art�cle 101 [such as two term l�m�t] cont�nue to be
appl�cable as before.”

Speak�ng to the Anadolu Agency on the 2nd of February 2023 say�ng, �n summary, “w�th the [2017 Referandum],
Art�cle 101 of the const�tut�on was removed, w�th a new Art�cle 101 added, and that desp�te the content of the
prov�s�ons be�ng the same, the new Art�cle g�ves r�se to new r�ghts. The two-term l�m�t found �n the new
arrangement does not have retroact�ve effect; �nd�v�duals who have occup�ed the pres�dency �n prev�ous per�ods
[Erdogan] acqu�re the r�ght to be elected tw�ce more” comm�ts a fallacy, sweep�ng the pla�n and clear mean�ng of
the const�tut�onal prov�s�on under the carpet.

Around the dates that the d�spute arose, Mustafa Şentop of AKP act�ng as the speaker of Turk�sh Nat�onal Grand
Assembly (TGNA) made a cla�m of the same manner; and desp�te object�ons the Supreme Elect�on Counc�l
accepted Erdogan’s th�rd cand�dacy.

W�ll Atar’s draft be g�ven due regard?
The g�st of the matter �s that Yavuz Atar �s part of the team of AKP and Erdogan supporters that opened the way
for Erdogan’s cand�dacy for a th�rd t�me by d�sregard�ng an unamb�guous const�tut�onal prov�s�on. Yavuz Atar
�gnored, also not only Art�cle 88(1) of the Const�tut�on, amended �n 2017, that proscr�bes the execut�ve, or the
pres�dency and bureaucrats from draft�ng leg�slat�on, but also that state bureaucrats are add�t�onally proscr�bed
from draft�ng leg�slat�on for any pol�t�cal party �n government or oppos�t�on. It �s both legally and eth�cally suspect
that he has prepared a draft const�tut�on upon Erdogan’s �nstruct�on, uncompl�ant w�th law as �t was.

From all th�s �t can be eas�ly understood that the draft const�tut�on prepared by Yavuz Atar upon �nstruct�on, w�ll
further cl�nch rather than curta�l the powers held by Erdogan that have led to unsusta�nable governance and an
unsusta�nable economy, and that �t w�ll cont�nue to keep the jud�c�ary as an extens�on of the execut�ve.

Hence �t can be pred�cted that Yavuz Atar must have drafted a const�tut�on text that oss�f�es Erdogan’s powers.
Indeed what Abdulkad�r Selv�, wr�ter for the Hürr�yet newspaper, report �n rel�ance on Yavuz Atar supports such
pred�ct�on. Mr. Atar prov�ded comprehens�ve �nformat�on �n August 2021 about the 120-130 prov�s�on “�mproved
pres�dent�al system” proposal that the AKP �s prepar�ng to put before publ�c op�n�on. Apparently, the new
const�tut�on’s draft was prepared and presented to Pres�dent Erdogan �n August 2021.

Bureaucrat�c Const�tut�on
Accord�ng to Prof. Dr. Yavuz Atar’s cla�ms the AKP’s proposal of a new const�tut�on w�ll conta�n the follow�ng:

The new system w�ll be openly called a “pres�dent�al system”;
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The system of checks and balances and the leg�slat�ve, execut�ve, and jud�c�al branches and the�r funct�ons
are be�ng rethought, w�th an approach that �ncreases the we�ght of the TGNA be�ng taken to;
The Pres�dency w�ll cont�nue to appo�nt �ts adv�sors and m�n�sters as des�red, but Parl�ament w�ll be g�ven the
author�ty to remove sa�d persons from off�ce w�th an absolute major�ty and a 3/5th major�ty �n favour of
removal; there w�ll be no vote of conf�dence needed for them to assume off�ce;
M�n�sters w�ll g�ve spoken answers to quest�ons �n the TGNA
The TGNA w�ll be g�ven greater �nfluence than the Pres�dency over the select�on of members of the
Const�tut�onal Court.
The pr�nc�ples of the Republ�c are preserved as �s and the �nclus�on of the separat�on of powers �n the
const�tut�onal text �s be�ng cons�dered.
The open�ng sect�on of the Const�tut�on has been completely rewr�tten; the w�ll procla�m�ng and accept�ng the
text �s spec�f�cally def�ned as the “Turk�sh Nat�on”
Voters w�ll be able to propose changes to laws and the const�tut�on
Bas�c r�ghts and freedoms are be�ng reregulated w�th the understand�ng that l�berty �s the rule and
restr�ct�ons are the except�on, �n a manner cons�stent w�th un�versal standards and cr�ter�a set out �n
�nternat�onal treat�es, and ant�democrat�c restr�ct�ons �n the current const�tut�on are abol�shed

Bureaucrats cannot serve pol�t�cal part�es
Pres�dent Erdogan, �nstruct�ng the bureaucrats to draft a const�tut�on and the bureaucrats draft�ng a const�tut�on �n
obeyance of that �nstruct�on contravenes Art�cle 88(1) of the const�tut�on.

Art�cle 88(1) of the Const�tut�on states “[only] the members of the TGNA have the author�ty to propose laws”. The
phares “and the M�n�sters Counc�l” was removed from the prov�s�on �n 2017 �n order to prevent the danger of
bureaucratocracy, and to make MPs the nat�on’s true representat�ves. Art�cle 88(1), �n essence, precludes the
execut�ve and the state bureaucracy attached to �t from draft�ng leg�slat�on, and espec�ally const�tut�ons; �ts
purpose �s not just to requ�re MPs to rubber stamp leg�slat�ve proposals.

The pres�dent�al ch�ef adv�sors Yavuz Atar, Mehmet Uçum, and the bureaucrats compr�s�ng the sc�ence counc�l,
whose wages we all pay through the state’s budget, are obl�gated to serve not the party �n government but rather
all of soc�ety. Why d�d these off�c�als obl�ge and wr�te a const�tut�onal draft for the party �n government?

Why, and by what r�ght, when already rece�v�ng ass�stance from the Treasury of the Republ�c of Turkey, are part�es
�n government gett�ng state off�c�als to wr�te const�tut�onal drafts? Why don’t they have academ�cs work�ng
�ndependently from the state draft �t? It �s legally object�onable for Pres�dent Erdogan, the head of the execut�ve, to
propose a draft const�tut�on prepared by state off�c�als to the oppos�t�on.

The execut�ve means the state. The state belongs to everyone; �t cannot s�de w�th the government just as �t cannot
oppose the oppos�t�on. Erdogan’s dual role as the Cha�r of the AKP and the state’s execut�ve branch �s an obstacle
to th�s. That �s because Erdogan cannot escape the constra�nts placed on h�m for h�s execut�ve off�ce by
s�multaneously occupy�ng the Cha�r of the AKP.

Mehmet Uçum’s romant�c�sed not�on of leg�t�macy
Mehmet Uçum, a member of the 2nd Istanbul Bar, renowned for �ts expert�se �n labour law, played an �mportant
role �n the 2017 const�tut�onal amendment. He defended the elect�on of the pres�dent by the publ�c on the bases of
leg�t�macy. And yet h�s rat�onale of leg�t�macy was �nsuff�c�ent for the publ�c to also choose the M�n�ster of Just�ce.

It �s techn�cally �mposs�ble to make a new const�tut�on �n 2023. But Uçum, say�ng “�t would have symbol�c value”,
wants the const�tut�on to be named the “2023 Const�tut�on”, even �f made �n later years. Uçum has sa�d that even �f
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the new const�tut�on secures the 2/3 major�ty �n the TBMM (400 votes) necessary for �ts acceptance, that �t would
nonetheless be put to a referendum for the sake of leg�t�macy. But accord�ng to the current const�tut�on, such a
th�ng �sn’t poss�ble unless Pres�dent Erdogan sees �t as necessary.

On the other hand, from w�th�n h�s leg�t�macy romant�c�sm Mehmet Uçum neglects that a c�v�l const�tut�on could be
made through debate an reconc�l�at�on, that �t cannot be fo�sted upon the publ�c – whether m�l�tary or c�v�l -, that a
s�mple major�ty �s �nsuff�c�ent for leg�t�macy, and that the acceptance of a qual�f�ed major�ty (e.g. 2/3) �s needed.

Even more �mportantly, the legally �lleg�t�mate work commenced by the ch�ef adv�sors of the bureaucrats �n
quest�on upon Pres�dent Erdogan’s �nstruct�on �n contravent�on of Art�cle 88(1) and the const�tut�onal draft result�ng
cannot even beg�n to be cons�dered, and even �f �t �s �t w�ll be unsuccessful.

The Hope for a c�v�l const�tut�on must l�ve on
A v�llager from the hamlet of Dereköy near the town of Bozk�r �n the prov�nce of Konya from whence I ha�l, whose
only asset �n l�fe was h�s donkey, dy�ng for hunger when the v�llager’s hay store empted �n the m�ddle of the w�nter,
�mplored: “Please don’t d�e my donkey, don’t d�e! Just wa�t ‘t�l summer comes, then I’ll feed you all the clovers
there are!”

The Turk�sh nat�on �s not helpless l�ke the v�llager �n th�s lacon�c tale. It has more than enough human resources,
exper�ence and dynam�sm to create a new c�v�l const�tut�on for �tself and even for other countr�es.

If a new c�v�l const�tut�on �s truly des�red, then �t must be made not w�th romant�c ad ulter�or mot�ves, but �nstead
w�th debate and reconc�l�at�on between all segments of publ�c as equals under the leadersh�p of an �mpart�al
med�ator, w�th a sound methodology, when the t�me �s r�ght and cond�t�ons r�pe. Const�tut�onal drafts must be
prepared l�ke th�s. Not by the path taken by Pres�dent Erdogan and the bureaucrats!

Translated by Charles Ed�z Gün


