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he Can Atalay Case: the quake �n
Turkey’s rule of law

After a ser�es of forceless act�ons and dec�s�ons contrary to law, at the sess�on of Turkey’s Grand Nat�onal Assembly (TBMM) on January 30, 2024, cha�red by one of the deputy & act�ng Speaker Bek�r Bozdağ, the
relevant memorandum was read and the parl�amentary membersh�p of Can Atalay, attorney and MP from the Workers’ Party of Turkey (TİP) �n Hatay, was revoked. “In Turkey, the s�tuat�on came to a po�nt that the
pol�t�c�ans become so powerful and �nfluent�al that �t �s �mposs�ble for the law and the jud�c�ary to touch them.”

The game played at the h�ghest levels of the state has come to the end long expected of �t. After a ser�es of forceless act�ons and dec�s�ons
contrary to law, at the sess�on of Turkey’s Grand Nat�onal Assembly (TBMM) on January 30, 2024, cha�red by one of the deputy & act�ng
Speaker Bek�r Bozdağ, the relevant memorandum was read and the parl�amentary membersh�p of Can Atalay, attorney and MP from the
Workers’ Party of Turkey (TİP) �n Hatay, was revoked.

The Can Atalay case: Background and those who are respons�ble
There are many events and people who are respons�ble for the matter reach�ng th�s po�nt. The events g�v�ng r�se to the l�ab�l�ty of those
respons�ble and those persons can be summar�zed as follows:

1. Members of the Court of Cassat�on 3rd Cr�m�nal D�v�s�on who, �nstead of �mmed�ately halt�ng the unf�n�shed appeal process when Can
Atalay was elected to the TBMM, cont�nued the appeal process, and conf�rmed h�s conv�ct�on,

2.  Members of the 13th Ser�ous Cr�mes Court who d�d not suspend the tr�al to remedy the �n�t�al v�olat�on of r�ghts, upon �ts determ�nat�on by
the Const�tut�onal Court (AYM), unt�l a dec�s�on was made by the TBMM to l�ft the �mmun�ty of Can Atalay as a member of parl�ament,

3.  The pres�d�ng judge of the 13th Ser�ous Cr�mes Court who should have had h�s court adjud�cate on remedy�ng the v�olat�on determ�ned by
AYM but �nstead sent the f�le to the Court of Cassat�on 3rd Cr�m�nal D�v�s�on,

4. Members of the Court of Cassat�on 3rd Cr�m�nal D�v�s�on who refused to �mplement a remedy follow�ng the AYM’s f�rst determ�nat�on of a
v�olat�on of r�ghts, desp�te �t fall�ng outs�de of the�r rem�t and the�r lack of author�ty of author�ty to do so;

5. Members of the 13th Ser�ous Cr�mes Court who were requ�red to remedy the v�olat�on upon the second determ�nat�on of a v�olat�on of r�ghts
by the AYM,
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6. The pres�d�ng judge of the 13th Ser�ous Cr�mes Court who should have had h�s court adjud�cate on remedy�ng the v�olat�on follow�ng the
second determ�nat�on by the AYM but �nstead sent the f�le to the Court of Cassat�on 3rd Cr�m�nal D�v�s�on,

7. Members of the 3rd Cr�m�nal D�v�s�on who refused to fulf�l the�r duty to remedy the v�olat�on determ�ned �n the second dec�s�on of the AYM,
desp�te a comprehens�ve explanat�on by the AYM that matter was only jud�c�able by the 13th Ser�ous Cr�mes Court and that they had role
to perform and no author�ty to make a declarat�on of �ncompat�b�l�ty,

The dec�s�on to read the vo�d ab �n�t�o dec�s�on of the Court of Cassat�on 3rd Cr�m�nal D�v�s�on �n the TBMM was made by:

1. The Pres�dent of the Court of Cassat�on and the Ch�ef Publ�c Prosecutor of the Court of Cassat�on who created the �mpress�on that no
�nvest�gat�on �nto the Court of Cassat�on 3rd Cr�m�nal D�v�s�on members’ breach of duty and abuse of off�ce would be allowed, by speak�ng
as �f the 3rd Cr�m�nal D�v�s�on had the author�ty to d�sobey the dec�s�on of the Const�tut�onal Court desp�te Art�cle 153 of the Const�tut�on
clearly establ�sh�ng the Const�tut�onal Court as the h�ghest �n the h�erarchy of dec�s�ons and b�nd�ng upon the Court of Cassat�on;

2. The Deputy Speaker of the TBMM who read the Court of Cassat�on’s �nval�d dec�s�on �n sess�on, d�sregard�ng the AYM’s dec�s�ons
declar�ng the Court of Cassat�on’s 3rd Cr�m�nal D�v�s�on dec�s�on to not comply null and vo�d, and desp�te the clear prov�s�on �n law and the
Const�tut�on that such a dec�s�on to not comply w�th the AYM’s dec�s�on could not be made, effect�vely revok�ng Can Atalay’s parl�amentary
membersh�p,

3. The �nd�v�duals who gave verbal, wr�tten, and other forms of �nstruct�ons and assurances to these people, and those who heeded the�r
�nstruct�ons, carr�ed them out, and cont�nued to v�olate the r�ghts of Can Atalay by tak�ng act�ons, operat�ons, and dec�s�ons that were
clearly contrary to law, the Const�tut�on, and the AYM’s dec�s�ons.

All these �nd�v�duals should at the very least be �nvest�gated for negl�gence, breach, and abuse of the�r off�ce, for underm�n�ng the const�tut�onal
order, and for other cr�mes correspond�ng to the�r act�ons and the�r transgress�ons must �mmed�ately be ceased.

Turkey’s b�tter truth
However, Turkey’s b�tter truth �s as follows:

1. 1. For an �nvest�gat�on to be opened aga�nst the members and cha�rman of the 13th Ser�ous Cr�mes Court, perm�ss�on from the Board of
Judges and Prosecutors (HSK), pres�ded over by the M�n�ster of Just�ce, �s requ�red. Desp�te compla�nts from the bar assoc�at�ons, th�s
perm�ss�on has not been granted and �s not expected to be. The HSK members who do not grant the �nvest�gat�on perm�ss�on, �nclud�ng �ts
cha�rman, should be �ncluded �n the l�st of those who need to be �nvest�gated.

2. For an �nvest�gat�on to be opened aga�nst the members of the Court of Cassat�on 3rd Cr�m�nal D�v�s�on who �ns�stently refused to comply
w�th the AYM’s dec�s�on, the Court of Cassat�on’s Counc�l of Ch�ef Judges needs to see the necess�ty �n and open an �nvest�gat�on. The
remarks of the Court of Cassat�on Pres�dent and Ch�ef Publ�c Prosecutor �n favour of the members who made the non-compl�ance dec�s�on
to the Const�tut�onal Court �nd�cate that such an �nvest�gat�on w�ll not be opened, and �ts open�ng should not be expected. Those who do
not start th�s process and those who do not grant �nvest�gat�on perm�ss�on should be �ncluded �n the l�st of those who need to be
�nvest�gated.

3. Desp�te �t be�ng clearly legally vo�d and thoroughly expla�ned as such �n the dec�s�ons of the Const�tut�onal Court, the person who �n�t�ated
the read�ng process of the vo�d Court of Cassat�on dec�s�on �n the TBMM, the Deputy Speaker of the TBMM who dec�ded to read �t �n the
TBMM, should be �nvest�gated for the m�suse of h�s pres�dent�al powers �n the TBMM and l�kew�se for m�suse of powers as a member of
parl�ament. However, a s�mple major�ty of 301 votes �s needed to propose an �nvest�gat�on of TBMM members, and a 2/3 major�ty (enough
to change the Const�tut�on) �s needed to open an �nvest�gat�on. W�thout the votes of the rul�ng AK Party and �ts coal�t�on partner MHP, th�s �s
not poss�ble. Therefore, �t �s not poss�ble to �nvest�gate TBMM members for unconst�tut�onal acts. Th�s s�tuat�on prov�des a su�table
env�ronment for the rul�ng pol�t�cal part�es to v�olate the const�tut�on and d�srupt the const�tut�onal order. The fact that the Court of
Cassat�on’s Ch�ef Publ�c Prosecutor has approved the ongo�ng legal v�olat�ons w�th h�s statements should be �nterpreted to mean he w�ll
not f�le a lawsu�t aga�nst the d�srupt�on of the const�tut�onal order.

The rul�ng class of �mpun�ty
In short, �n Turkey, pol�t�c�ans who come to power and take control of cr�t�cal jud�c�al �nst�tut�ons such as the Court of Cassat�on, the Court of
Cassat�on’s Ch�ef Publ�c Prosecutor’s Off�ce, the Board of Judges and Prosecutors, and even the Const�tut�onal Court by appo�nt�ng the�r loyal
men, become so powerful and �nfluent�al that �t �s �mposs�ble for the law and the jud�c�ary to touch them. Th�s makes Turkey an unlawful state �n
the real sense of the term and turns �t �nto a country where state power �s shared among var�ous power centres beh�nd closed doors, through
secret barga�ns, and pr�v�leged classes cons�st�ng of pol�t�c�ans, the�r appo�nted sen�or jud�c�ary and publ�c off�c�als, and those who stand to
benef�t.

How can Turkey escape th�s v�c�ous cycle?
Turkey must escape from th�s maelstrom that cont�nuously pulls �t down as soon as poss�ble. For th�s to happen:

1. Pol�t�cs must completely w�thdraw from the jud�c�al appo�ntments, and key appo�ntments must be made under jud�c�al superv�s�on �n a
transparent manner that �nvolves the publ�c.

2. A Supreme Court of Just�ce should be establ�shed to �nvest�gate offences comm�tted by all jud�c�al members and h�gh-level publ�c off�c�als
w�thout the need for anyone’s perm�ss�on.
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3. The parl�amentary �mmun�ty of TBMM members should be reconf�gured so as not to grant prospect�ve and retrospect�ve blanket �mmun�ty
but rather on a case-by-case bas�s upon complet�on of necessary �nvest�gat�ons and hav�ng gathered all relevant ev�dence. The �n�t�at�on of
an �nvest�gat�on aga�nst TBMM members should be perm�tted solely by the expert Supreme Court of Just�ce, �nstead of a �mmun�ty wa�v�ng
dec�s�on by the pol�t�cal major�ty �n the TBMM. The f�l�ng of a lawsu�t aga�nst MPs should be poss�ble only �f the TBMM does not recogn�ze
�mmun�ty.

For all th�s to happen, the jud�c�ary must be transparent and accountable to the law, and thereby ga�n complete �ndependence. However, the
pol�t�cal class won’t make the jud�c�ary �ndependent; on the contrary, they want to b�nd �t to themselves �n every poss�ble way. To make the
jud�c�ary completely �ndependent, a Supreme Court of Just�ce cons�st�ng of expert, competent, and unblem�shed jur�sts should be establ�shed,
wh�ch w�ll ensure transparency and accountab�l�ty �n pol�t�cs, el�m�nate the requ�rement of perm�ss�on to �nvest�gate, and trans�t�on to a new and
advanced system where �mmun�ty for TBMM members �s granted on a case-by-case bas�s and after �nvest�gat�on. Only then can laws be
un�versally enforced and the rule of law be restored, and susta�nable jud�c�al �ndependence ach�eved.

Translated by Charles Ed�z Gün


