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To the pres�dent�al cand�dates
and leaders: Call for a jud�c�al
reform

Pres�dent Recep Tayy�p Erdoğan, Pres�dent of the Court of Cassat�on Mehmet Akarca, Pres�dent of the Counc�l of State Zek� Y�ğ�t, CHP Cha�rman Kemal Kılıçdaroğlu and members of the h�gher
jud�c�al bod�es attended the ceremony held for the 61st ann�versary of the establ�shment of the Const�tut�onal Court. (Photo: Const�tut�onal Court)

The pol�t�cally �mpart�al Better Just�ce Assoc�at�on (BJA), of wh�ch I am the Cha�rman, released a call to act�on on the 14th of May
2023 address�ng the pres�dent�al cand�dates and pol�t�cal party leaders. It asks them to pledge to tackle jud�c�al reform, wh�ch �s the
root cause of all Turkey’s �ssues, as the�r pr�or�ty upon assum�ng off�ce.

One wouldn’t expect just�ce from an unjust elect�on, but…
There �s a short t�me to the 2023 elect�ons, wh�ch may as well have ABBA’s famous “The W�nner Takes It All” as background mus�c.
We f�nd ourselves �n an elect�on per�od where the rul�ng party has rece�ved tw�ce as much campa�gn f�nanc�ng from the Treasury as
the ma�n oppos�t�on wh�le also be�ng able to make use of the state’s capac�t�es to campa�gn; the pres�dent and the m�n�sters are
exempt from electoral restr�ct�ons �n place on other cand�dates to name just a few �nstances of the �njust�ce wh�ch �s dom�nat�ng th�s
elect�on per�od.

It �s d�ff�cult to �mag�ne that the elect�ons w�ll return a fa�r result when conducted so unfa�rly. And �t �s perhaps equally as d�ff�cult to
expect pol�t�c�ans who are used to compet�ng �n �nequ�ty to enact the jud�c�al and structural reforms wh�ch would br�ng just�ce to the
country.

The publ�c’s des�re for an �ndependent jud�c�ary �s crystal clear
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I toured the country three t�mes lead�ng up to 2023, meet�ng w�th local bus�nesspeople, entrepreneurs, NGOs and jur�sts �n 17
d�fferent c�t�es across Türk�ye. I was able to meet them at structural reform focused meet�ngs organ�sed by the BJA �n cooperat�on w�th
other prom�nent bus�ness focused NGOs. The f�rst was organ�sed w�th the Turk�sh Industry and Bus�ness Assoc�at�on (TÜSİAD) and
Turk�sh Enterpr�se and Bus�ness Confederat�on (TÜRKONFED) and was focused on the qual�ty of jud�c�al serv�ces. The second,
organ�sed w�th TÜRKONFED d�scussed Türk�ye’s “M�ddle-Democracy and M�ddle-Income Traps”. F�nally, the th�rd was organ�sed w�th
the da�ly NB Ekonom� (prev�ously Dünya) newspaper and focused on the �mportance of jud�c�al reforms to susta�nable econom�c
development. Representat�ves from bus�ness and legal spheres made �t very clear that they want no less than the follow�ng: an
eff�c�ent jud�c�ary produc�ng qual�ty serv�ces, transparency, true accountab�l�ty and full �ndependence of the jud�c�ary, the rule of law,
and an advanced democracy.

The most fundamental �ssue �s �ndependence
The f�rst and foremost cond�t�on for the prov�s�on of qual�ty jud�c�al serv�ces �s jud�c�al �ndependence. And yet the jud�c�ary �n Türk�ye �s
not �ndependent! The jud�c�ary �s de jure dependent on the leg�slature and execut�ve and de facto bound to the M�n�stry of Just�ce. A
jud�c�ary cannot be �mpart�al �f �t �s not also �ndependent. Democracy and the people’s welfare regress when the jud�c�ary �s not
�ndependent.

The rule of law �s falter�ng, even �n the jud�c�ary
The rule of law �s ser�ously neglected w�th�n the jud�c�ary. All the Counc�l of Judges and Prosecutors’ (HSK) dec�s�ons except for
removal from off�ce are beyond jud�c�al rev�ew. Offences comm�tted by judges and prosecutors can only be prosecuted �f the HSK
allows �t wh�le the offences of members of the Court of Cassat�on and State Counc�l can only be prosecuted �f the respect�ve
organ�sat�ons and the�r colleagues consent to the prosecut�on. The�r refusals to consent are f�nal, cannot be appealed, and are w�thout
any legal remedy or scrut�ny.

The class of untouchable publ�c off�c�als
Publ�c off�c�als are exempt from The Const�tut�on’s foundat�onal pr�nc�ples of “equal�ty before the law” and the “rule of law”. They have
become a pr�v�leged group that �s �mmune from respons�b�l�ty and untouchable by the jud�c�ary. The jud�c�ary’s hands are bound
aga�nst offences comm�tted by publ�c off�c�als. The jud�c�ary’s ab�l�ty to enforce the law aga�nst offend�ng publ�c off�c�als �s ent�rely
cont�ngent on the precond�t�on of perm�ss�on by the off�c�als’ super�ors:
a) Prosecut�ng the offences comm�tted by the pres�dent or m�n�sters are as d�ff�cult as amend�ng the Const�tut�on. 301 MPs’ votes are
needed to propose the�r prosecut�on, and 360 are requ�red to proceed w�th the prosecut�on.
b) As was the case w�th the Pamukova tra�n and Soma m�ne d�sasters, offend�ng h�gh-rank�ng publ�c off�c�als cannot be prosecuted
unless the pres�dent and relevant m�n�sters grant the jud�c�ary perm�ss�on to do so.
c) In add�t�on, the prosecut�on of other publ�c off�c�als requ�res the perm�ss�on of the�r super�ors.

Th�s s�tuat�on whereby culpable �nd�v�duals can ga�n de facto �mmun�ty by the dec�s�on of the�r super�or or relevant �nst�tut�on and
�nnocents may be unjustly �nd�cted and tr�ed has forced the jud�c�ary and c�v�l serv�ce �nto absolute subord�nat�on to pol�t�c�ans,
remov�ng them from the�r roles as guard�ans of the rule of law and guarantors of stable governance, respect�vely.

A d�sabled jud�c�ary
MPs’ �mmun�ty needs to be strengthened and developed �n a manner that prevents �ts abuse. MPs’ �mmun�ty may be revoked for
ulter�or pol�t�cal mot�ves, wh�le also be�ng abused by some pol�t�c�ans to avo�d prosecut�on for comm�tted offences.

The jud�c�al system �s �neff�c�ent and unable to resolve the m�ll�ons of d�sputes �t handles w�th reasonable qual�ty, w�th�n a reasonable
length of t�me and at reasonable cost. It fa�ls to prov�de qual�ty jud�c�al serv�ces and fac�l�tate soc�etal reconc�l�at�on, establ�sh peace �n
soc�ety, and strengthen trust �n just�ce.

The flaws’ d�seconom�es and the solut�ons’ benef�ts
Türk�ye �s struggl�ng to solve �ts soc�al, pol�t�cal, and econom�c problems and real�se �ts r�ch potent�al because of jud�c�al �ssues �n d�re
need of solut�on. Our country �s unable to surpass the m�ddle �ncome, med�ocre educat�on, and m�ddle-democracy traps and �t has
regressed �nto a hybr�d reg�me. Income �nequal�ty �s grow�ng, and soc�etal peace and calm �s be�ng eroded.

Türk�ye can effect�vely combat corrupt�on and attract �nvestment by prov�d�ng stab�l�ty and pred�ctab�l�ty through the strengthen�ng of
the rule of law by a prof�c�ent and eff�c�ent, h�gh-qual�ty, accountable, �ndependent and �mpart�al jud�c�ary. Creat�ng a cl�mate of
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freedom wh�ch upholds the rule of law can reverse bra�n dra�n, foster �nvent�on and �nnovat�on, and �ncrease the product�on and
export of h�gh value-added products. Th�s could turn the current account def�c�t �nto a surplus and qu�ckly quadruple or qu�ntuple our
GDP per cap�ta to around $30,000.

The f�rst steps towards a solut�on
The jud�c�ary must be made �ndependent of the execut�ve and leg�slature, and of any other pol�t�cal concerns. It must be made
product�ve, eff�c�ent, truly accountable to �tself, and completely autonomous �n �ts funct�on�ng. To ach�eve th�s, �t �s v�tal that our country
pr�or�t�se the fundamental reforms l�sted below:

1. A Supreme Jud�c�al Counc�l (the Counc�l) respons�ble for regulat�ng and adm�n�strat�ng jud�c�al serv�ces must be establ�shed.
Powers relat�ng to jud�c�al serv�ces currently held by the HSK and M�n�stry of Just�ce must be transferred to the Counc�l. Every sect�on
of soc�ety and members of the profess�ons must be represented on the Counc�l, and the compos�t�on of �ts membersh�p must preclude
the d�sproport�onate �nfluence of any one person or group of �nd�v�duals.

All members of the profess�on must adm�n�strat�vely be bound solely to the Counc�l.

The �nst�tut�on should be supported by a Permanent Legal Counc�l, wh�ch cons�sts of jud�c�al serv�ce �nst�tut�ons and serv�ce
rec�p�ents, to consult on the adequacy of jud�c�al serv�ces and develop recommendat�ons accord�ngly.

2. All dec�s�ons relat�ng to the adm�n�strat�on of the jud�c�ary must be opened to jud�c�al rev�ew and anyone w�sh�ng should be able to
commence jud�c�al rev�ew. A spec�al�sed H�gh Court of Just�ce w�th exped�ted tr�al procedures must be establ�shed to adjud�cate such
cases.

3. The Const�tut�onal (Supreme) Court’s capac�ty must be �ncreased, and �ts pol�t�c�sat�on must be ended. Anyone must be able to
apply for the �nval�dat�on of any unconst�tut�onal laws, pres�dent�al decrees, �nclud�ng state of emergency decrees, dec�s�ons and
transact�ons, and all cla�ms concern�ng the same subject matter must be adjud�cated �n a s�ngle lawsu�t.

4. Judges and prosecutors must be allowed to form the�r own completely �ndependent profess�onal assoc�at�ons managed ent�rely by
the�r colleagues.

Appo�ntment to top courts must be transparent
5. Appo�ntment to the Supreme Jud�c�al Counc�l, H�gh Court of Just�ce, Supreme Court, Court of Cassat�on, and Counc�l of State must
be made completely transparent and the publ�c must be �nvolved �n the appo�ntment procedure. Cand�dates must be put forward
elected through just�f�ed and open ballots, and the ent�rety of the procedure from announcement of cand�dac�es to elect�on and
appo�ntment must be made open to jud�c�al rev�ew.

6. Cr�ter�a for adm�ss�on �nto the legal profess�on must be brought up to standard w�th developed nat�ons and a un�form path of career
progress�on must be establ�shed across the profess�on to establ�sh equ�valency between the var�ous careers w�th�n �t. The members
of the profess�on must be made equally prof�c�ent �n theory and �n pract�ce and promot�ons must be made subject to profess�onal and
academ�c excellence and the ab�l�ty to prov�de h�gh-qual�ty serv�ce. A transparent and fa�r system of compet�t�on between members of
the profess�on must be establ�shed. The elect�on and appo�ntment of judges, prosecutors, and notar�es must be effected through open
compet�t�on between equals. The�r �ndependence and �mpart�al�ty must be strengthened w�th guaranteed tenures and eff�c�ent
accountab�l�ty.

The qual�ty of legal educat�on must be ra�sed and the capac�ty to prov�de �t determ�ned accord�ng to the country’s needs and
object�ves w�thout comprom�s�ng �ts qual�ty.

7. Courts should be organ�sed �nto 26 off�c�al development zones, spec�al�sed tr�bunal courts should be central�sed, and others should
del�ver serv�ces so as to max�m�se the publ�c’s access to them. The number of courtrooms should be reduced from the current
approx�mately 7 thousand to around 2 thousand.

Use of jud�c�al resources must be planned
8. A Nat�onal D�sputes Database must be establ�shed to help pred�ct jud�c�al workloads, and the use of jud�c�al resources must be
proact�vely planned, Courts and members of the profess�on must be made to spec�al�se. Spec�al�sed courts must be establ�shed w�th
the purpose of fac�l�tat�ng developmental purposes and pr�or�t�es.
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Pre-tr�al full and frank d�sclosure must be �nst�tuted to ensure the part�es engage �n respons�ble commun�cat�on, to ensure full and
frank d�sclosure of all relevant facts, encourag�ng part�es to reach am�cable settlements �nstead of resort�ng to tr�al. The jud�c�al
preparatory courts must superv�se the full and frank d�sclosure and proper preparat�on of case doss�ers, ensure preservat�on of the
d�sputed �nterests/matters, and prevent abuses of the process. Cases wh�ch now take four to f�ve years to conclude, should be
adjud�cated �n three to four months w�th exped�ent and h�gh-qual�ty tr�als.

A “Jud�c�al Procedure and Judgment Ass�stance System” must be establ�shed from the data and exper�ence accumulated �n the
Nat�onal Jud�c�al Informat�cs Network (UYAP) w�th the use of eth�cal art�f�c�al �ntell�gence.

9. All pre-perm�ss�on cond�t�ons and requ�rements for prosecut�on must be abol�shed. The H�gh Court of Just�ce must be g�ven
exclus�ve competence to adjud�cate the prosecut�on of offences comm�tted by the pres�dent, m�n�sters of state, members of
parl�ament, and other publ�c off�c�als that occupy h�gh off�ce or cr�t�cal roles w�th�n the state.

The Better Just�ce Assoc�at�on has developed an “A to Z of Turk�sh Jud�c�al Reform” propos�ng �nnovat�ve solut�ons and put forward for
debate �n the domest�c and �nternat�onal publ�c sphere. These proposals that we have expounded �n commerc�al, legal, academ�c, and
pol�t�cal spheres have been accepted and supported �n full w�thout amendment.

The pres�dent�al cand�dates and pol�t�cal party leaders have taken to the electoral stage prom�s�ng to solve the country’s woes. It �s
naturally our r�ght, therefore, to expect them to comm�t to the publ�c, openly and unamb�guously, that follow�ng the elect�ons they w�ll
embark upon the structural reforms needed to solve our country’s �ssues, start�ng f�rst and foremost w�th jud�c�al reform.

Translated and ed�ted by Charles Ed�z Gün


