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Top elect�on author�ty
underm�nes �tself and Turk�sh
Democracy

“The members of the The Supreme Elect�on Counc�l, YSK, cont�nue to neglect the�r foremost duty to complete the proper legal const�tut�on of the Counc�l. By not determ�n�ng the pr�nc�pal and reserve members and
thus not properly const�tut�ng the Counc�l the YSK members open the leg�t�macy of the YSK �tself and the val�d�ty of �ts dec�s�ons to debate.”

In l�ne w�th h�s prev�ously stated �ntent, Pres�dent Recep Tayy�p Erdoğan has used the author�ty prov�ded by Art�cle 116(3) of the Const�tut�on and
declared Sunday the 14th of May 2023 as the date of the centenar�an Turk�sh Republ�c’s upcom�ng pres�dent�al and parl�amentary elect�ons. The
Supreme Elect�on Counc�l (YSK) has already accepted and declared the pres�dent�al cand�dac�es of Mr. Kemal Kılıçdaroğlu, Mr. Recep Tayy�p
Erdoğan, Mr. Muharrem İnce and Mr. S�nan Oğan.

The f�erce debate already underway about Mr. Erdoğan’s el�g�b�l�ty to run for a th�rd pres�dent�al term �nd�cate that many s�m�larly heated
d�scuss�ons w�ll emerge over the course of th�s h�ghly controvers�al elect�on per�od wh�ch started on 15 March 2023. In my op�n�on, the 2023
elect�ons w�ll be an even more cr�t�cal turn�ng po�nt �n Türk�ye’s democrat�c h�story than those �n 1950. The YSK w�ll have a mass�vely dec�s�ve
�mpact on Türk�ye’s trajectory at th�s cr�t�cal juncture, determ�n�ng whether the Republ�c w�ll progress towards becom�ng a better democracy or
plunge further �nto the morass of the current electoral autocracy.

To strengthen our soc�al un�ty, conf�dence �n the rule of law, and just�ce, I hope that the YSK act �n a manner beyond reproach w�th regard to
matters spec�f�ed �n the Const�tut�on and the law.

The Supreme Elect�on Counc�l �s not legally const�tuted
As of February 28, 2023, accord�ng to the �nformat�on on the Counc�l’s webs�te and desp�te the requ�rement of the Const�tut�on and Law No.
7062, only the roles of pres�dent and v�ce pres�dent have been allotted. The law clearly states that the Counc�l �s only legally const�tuted once the
roles of pr�nc�pal and reserve membersh�p has been allotted to the rema�n�ng 9 members that would compr�se the Counc�l. Th�s determ�nat�on of
roles, w�thout wh�ch every act of the Counc�l �s legally vo�d, has not been completed.

In response to th�s d�sappo�nt�ng state of affa�rs, I subm�tted a pet�t�on to the Supreme Elect�on Counc�l (YSK) on the last day of February,
request�ng that �t determ�ne �ts pr�nc�pal and reserve members and complete the const�tut�on of the Counc�l.
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Art�cle 79, paragraph 3 of the Const�tut�on outl�nes the procedure for elect�on of members to the YSK:

“The Supreme Elect�on Counc�l (YSK) cons�sts of seven pr�nc�pal and four reserve members. S�x of the members are elected by the General Assembl�es of
the Court of Cassat�on and f�ve by the Counc�l of State from among the�r members by an absolute major�ty and secret ballot of the�r members.”

Paragraph 4 of Art�cle 79 cont�nues by spec�fy�ng how the roles w�th�n the YSK are to be allotted:

“Two reserve members per elect�ng body are separated from the members elected to the Supreme Elect�on Counc�l from the Court of Cassat�on and the
Counc�l of State by draw�ng lots. The Pres�dent and V�ce Pres�dent of the Supreme Elect�on Counc�l do not part�c�pate �n the draw,”

Together, these art�cles clearly expla�n how the Counc�l must be const�tuted.

The new members replac�ng the 5 members of the Counc�l whose term of off�ce exp�red on 24 January 2023 have been elected by the Counc�l of
State and the Court of Cassat�on. Subsequently, �n accordance w�th Paragraph 4 of Art�cle 79 of the Const�tut�on, the 11 members of the YSK
elected a pres�dent and a v�ce pres�dent from among themselves.

The Supreme Elect�on Counc�l �s only properly const�tuted as a legal ent�ty after the determ�nat�on of the roles of �ts 11 pr�nc�pal members: 5
pr�nc�pal members, the pres�dent and v�ce-pres�dent, and 4 reserve members. Dec�s�ons of the Counc�l can only be made by the pres�dent and
v�ce-pres�dent, and the 5 as-of-yet undeterm�ned pr�nc�pal members. That �s because th�s author�ty may only be exerc�sed by the pr�nc�pal
members. Reserve members may only perform the dut�es of a pr�nc�pal member when the pr�nc�pal member cannot fulf�l h�s/her role.

The YSK underm�nes �ts own leg�t�macy
I rece�ved a response to my pet�t�on from the YSK on 21 March 2023. In �ts response dated March 15, the Counc�l labelled my request a “spec�al
request” and on that bas�s d�d not de�gn to respond to the �ssues I ra�sed �n the pet�t�on.

The members of the YSK cont�nue to neglect the�r foremost duty to complete the proper legal const�tut�on of the Counc�l. They have clearly fa�led
to meet the unamb�guous requ�rements of Art�cle 79 of the Const�tut�on and Art�cle 5 of the Law No. 7062. Th�s �s ev�dent �n dec�s�on 2023/254
dated 24 March 2023 s�gned by all 11 members of the Counc�l.

By law, 4 (reserve) members of the Counc�l should have had no role �n YSK’s dec�s�on-mak�ng unless stepp�ng �n for a pr�nc�pal member. It �s
worth not�ng that the Counc�l also evaluated and accepted the pres�dent�al cand�dac�es, espec�ally Mr. Erdoğan’s, w�thout any reason�ng or
d�scuss�on. Th�s �s exceed�ngly unf�tt�ng for sen�or judges of the Counc�l of State and Court of Cassat�on. I must re�terate aga�n that the
cand�dac�es’ acceptance was carr�ed out by a legally unconst�tuted ent�ty.

How the YSK must be const�tuted, and how and by whom �ts powers may be exerc�sed �s clearly def�ned �n the Const�tut�on and the YSK Law
7062. By not determ�n�ng the pr�nc�pal and reserve members and thus not properly const�tut�ng the Counc�l the YSK members open the
leg�t�macy of the YSK �tself and the val�d�ty of �ts dec�s�ons to debate.

The YSK cannot act before �ts legal const�tut�on
The Supreme Elect�on Counc�l (YSK) can only exerc�se �ts author�ty as spec�f�ed �n the Const�tut�on and the law after �ts proper const�tut�on.

For the Counc�l’s dec�s�ons to be legally val�d beyond doubt the board’s pr�nc�pal and subst�tute members must be determ�ned. The Const�tut�on
�s unamb�guous on th�s po�nt. As conf�rmed by the Const�tut�onal Court �n �ts dec�s�on no. 2016/171 and 2016/164, and accord�ng to the expl�c�t
prov�s�on �n Art�cle 6 of the Const�tut�on:

“No person or organ can exerc�se a state author�ty that does not or�g�nate from the Const�tut�on.”

That th�s �s b�nd�ng for the YSK �s seen �n Art�cle 11 of the Const�tut�on:

“Const�tut�onal prov�s�ons are the bas�c legal rules b�nd�ng the leg�slat�ve, execut�ve, and jud�c�al organs, adm�n�strat�ve author�t�es, and other �nst�tut�ons and
�nd�v�duals.”

It follows that the members of the Counc�l cannot make dec�s�ons on behalf of the Counc�l unt�l the�r roles have been determ�ned and the Counc�l
has been legally const�tuted accord�ng to the law. They do not have the author�ty to act as �f they are all pr�nc�pal members of the YSK or to make
dec�s�ons �n the name of the YSK unt�l that �s done.

S�m�larly, these members do not have the r�ght to avo�d attend�ng meet�ngs or fulf�ll�ng other dut�es as �f they were reserve members. Therefore,
the 9 members cannot leg�t�mately represent the Counc�l. Dec�s�ons made �n the name of the Counc�l wh�le th�s s�tuat�on pers�sts are not legally
val�d.
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Ne�ther pr�nc�pal nor reserve: �ndeterm�nate members
For as long as the pr�nc�pal or reserve member pos�t�ons rema�n undeterm�ned, the role of the 9 members �s �ndeterm�nate. It cannot be sa�d
whether they are one or the other. Wh�le they are �n th�s state, they cannot act as e�ther pr�nc�pal or reserve members.

They cannot forgo the proper const�tut�on of the Counc�l under any pretence, such as �t be�ng �rrelevant wh�ch of them are what type of member,
and make dec�s�ons as a collect�ve of 9 plus the pres�dent and v�ce-pres�dent. They have absolutely no author�ty to bend the rules of the
Const�tut�on and the law, or to set rules for themselves. Unt�l the roles of all the members have been determ�ned none of them do or w�ll have the
author�ty to vote w�th the author�ty of permanent members.

Any act by these 9 members �n the name of the Counc�l w�ll const�tute a usurpat�on of the YSK’s author�ty. It �s und�sputed under Turk�sh law that
dec�s�ons taken by usurpat�on of author�ty are null and vo�d ab �n�t�o mean�ng they have no legal effect from the outset. Therefore, the form of any
dec�s�on taken by the YSK �n �ts unconst�tuted state would be m�srepresented as a lawful one, be�ng legally vo�d and �nval�d ab �n�t�o.

If such vo�d dec�s�ons are compl�ed w�th �n adherence only to �ts v�s�ble form and not the�r legal�ty, then the Const�tut�on and the const�tut�onal
order w�ll have been v�olated.

Competency does not confer val�d�ty
The fact that the YSK �s compr�sed of sen�or judges from the Court of Cassat�on and the Counc�l of State does not guarantee that the�r dec�s�ons
w�ll be correct and legally val�d. G�ven that they have not fulf�lled the clear and expl�c�t rules of the Const�tut�on and the YSK, even those
prov�d�ng the�r author�ty, �t �s only natural to be concerned that they may make �naccurate and �ncorrect dec�s�ons or be unduly �nfluenced when
deal�ng w�th the h�ghly content�ous �ssues they now face.

The fact that the YSK makes the f�nal dec�s�on on pres�dent�al cand�dacy appl�cat�ons, and that �ts dec�s�ons are not subject to any form of jud�c�al
rev�ew, just�f�es the w�de-rang�ng publ�c concern regard�ng these matters. Th�s �s espec�ally true when �t comes to the�r acceptance of Pres�dent
Recep Tayy�p Erdoğan’s cand�dacy for a th�rd term.

Indeed, Kemal Kılıçdaroğlu, the leader of the Republ�can People’s Party (CHP), expressed h�s d�strust �n the YSK’s members and dec�s�ons
say�ng that they would dec�de as Erdoğan w�shes. Undeterred, he also expressed h�s des�re to beat Erdogan at the polls, a electoral v�ctory
be�ng a stronger hand than a procedural one. Perhaps tell�ngly, when asked about Erdoğan’s el�g�b�l�ty for a pres�dent�al cand�dacy, a sen�or AK
Party member evaded the quest�on by say�ng that the YSK w�ll make the f�nal dec�s�on.

Is Mr. Erdoğan el�g�ble for a th�rd pres�dent�al term?
Indeed, the YSK’s �ndeterm�nate members dec�ded on 24 March 2023 to allow Mr. Erdoğan to run for a th�rd t�me �n pres�dent�al elect�on. Pol�t�cal
part�es and many lawyers have already f�led object�ons to the Counc�l’s arb�trary dec�s�on. The Counc�l has declared on 30 March 2023 that �t has
rejected all these object�ons. That the Counc�l made th�s dec�s�on on the h�ghly content�ous and long-d�scussed �ssue of Mr. Erdoğan’s el�g�b�l�ty
w�thout g�v�ng any reason�ng �s part�cularly �nd�ct�ng, not to ment�on that be�ng unconst�tuted �t cannot �ssue legally val�d dec�s�ons. The Counc�l’s
members have not even attempted to address const�tut�onal jur�sts’ nearly unan�mous v�ew that Mr. Erdoğan cannot run for a th�rd term as
pres�dent.

When mak�ng the 2017 const�tut�onal amendments Mr. Erdoğan may have �ntended for them to enable h�s cand�dacy �n the 2023 elect�ons.
However, the expl�c�t prov�s�ons of Art�cle 101 of the Const�tut�on wh�ch states as “One person can become cand�date to the pres�dency a
max�mum of two t�mes” does not allow h�m to do so. It �s clear that the 2017 amendments would have had to make a prov�s�on expl�c�tly prov�d�ng
for Mr. Erdoğan’s w�shes. Scholars are un�ted that �t �s �mposs�ble for Erdoğan to run �n 2023 pres�dent�al elect�on �n the absence of such an
except�onal term.

Şentop’s argument on Erdoğan’s cand�dacy
Mr. Mustafa Şentop of AK Party has spearheaded arguments �n favour of Mr. Erdoğan’s el�g�b�l�ty. He recru�ts several fallac�es of const�tut�onal
�nterpretat�on �n h�s argument that the rule �ntroduced �n 2007 that the rule �n Art�cle 101 of the Const�tut�on: “One person can become cand�date
to the pres�dency a max�mum of 2 t�mes” was �ntroduced only �n 2017. He supposes based on th�s absurd�ty that Mr. Erdoğan �s el�g�ble for
another term. H�s reason�ng �s that th�s �s only Mr. Erdoğan’s second cand�dacy s�nce the �ntroduct�on of the term l�m�t. There �s almost no need
to po�nt out that th�s �s be�ng read �nto and not from the Const�tut�on. The relevant art�cle of the Const�tut�on expl�c�tly states the that a person �s
only el�g�ble to become a cand�date for the pres�dency tw�ce. It �s even more clear that th�s �s not Mr. Erdoğan’s f�rst or second cand�dacy.

Mr. Şentop �s not a const�tut�onal law expert, he �s a legal h�stor�an. He �s one of the few people w�th�n AK Party that drafted and steered the 2017
const�tut�onal amendments through parl�ament. Add�t�onally, Mr. Şentop, who �s currently serv�ng as the Speaker of the Parl�ament, was the
cha�rman of the Const�tut�onal Comm�ss�on of the parl�ament dur�ng the 2017 amendments. He �s clearly respons�ble to h�s super�ors �n the party
for the content�on stemm�ng from the fa�lure to �nclude a clear prov�s�on �n the 2017 amendments allow�ng Mr. Erdoğan’s th�rd cand�dacy.

It appears as �f the d�smal say�ng “m�ght �s r�ght” �s proven one more t�me. The Counc�l’s �ndeterm�nate members appear to be kowtow�ng to AK
Party c�rcles’ clearly flawed v�ews. It also g�ves r�se to the troubl�ng quest�on of whether the determ�nat�on of the YSK’s members’ roles has been
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om�tted �n order to avo�d be�ng held accountable for act�ng aga�nst the law �n accept�ng Mr. Erdoğan’s membersh�p. To �llustrate, they are �n a
pos�t�on to argue that they are gu�lty not of v�olat�ng the Const�tut�on but rather of the lesser cr�me of usurpat�on of author�ty, �f the oppos�t�on
coal�t�on �s v�ctor�ous. On the other hand, �f Mr. Erdoğan �s v�ctor�ous, then they well have sh�elded themselves from h�s wrath by enabl�ng h�s
cand�dacy.

Proper dec�s�on-mak�ng requ�res clear accountab�l�ty
When a dec�s�on-mak�ng body’s acts are not open to jud�c�al rev�ew, a clear def�n�t�on of the dec�s�on-makers’ respons�b�l�t�es �s requ�red. It �s not
poss�ble to hold �nd�v�duals �nvolved �n the mak�ng of erroneous and �llegal dec�s�ons respons�ble �f the respons�b�l�ty of each of the dec�s�on-
makers rema�ns uncrystall�sed.

The pr�nc�pal members who leg�t�mately part�c�pate �n the dec�s�on-mak�ng on behalf of the Supreme Elect�on Counc�l are legally and cr�m�nally
l�able for the�r dec�s�ons made thereof. The l�ab�l�ty of the pr�nc�pal members ar�ses from the Const�tut�on and the law. Wh�le v�olat�on of the
Const�tut�on �s a ser�ous offence, usurpat�on of author�ty may not even const�tute a pun�shable offence.

The pr�nc�pal and reserve members of the top elect�on counc�l YSK must be determ�ned �n order to ascerta�n the val�d�ty of the dec�s�ons taken
on behalf of the YSK or to �dent�fy the YSK’s members respons�ble for the dec�s�ons. It �s not poss�ble to hold someone l�able for the�r dec�s�ons
when the�r occupat�on of the off�ce �n the name of wh�ch the dec�s�ons are taken rema�ns undeterm�ned.

By fa�l�ng �n the manners la�d out above, �t �s r�ght to conclude that the members of the Supreme Elect�ons Counc�l are underm�n�ng �ts leg�t�macy
and Turk�sh democracy. Such dec�s�on-mak�ng author�t�es must be decentral�sed. Procedures must be establ�shed to ensure accountab�l�ty of
v�tal dec�s�on makers �n an eff�c�ent manner.

Translated and ed�ted by Charles Ed�z Gün


